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ABLE & BAKER

ROBERT C. BAKER, ESQ CA BAR NO. 00000
600 E Street

Sacramento, CA 95814

(916) 123-4567

Attorneys for Plaintiff

I N THE SUPERI OR COURT OF THE STATE OF CALI FORNI A
N AND FOR THE COUNTY OF SACRAMENTO

RONALD BALTI MORE, NO. 123456
Plaintiff, PLAI NTI FF* S MEDI ATI ON BRI EF
V.

ATCHI SON, TOPEKA AND SANTA
FE RAI LWAY COVPANY, et al.

Def endant s.
/
AND RELATED CROSS - ACTI ONS.
/

| NTRODUCTI ON

On Novenber 30, 1993, plaintiff Ronald Baltinore was enpl oyed
as a brakeman/ conduct or and was working a road swtcher job for his
enpl oyer, defendant Atchi son, Topeka and Santa Fe Rail way Conpany
upon the prem ses of the Valley Lift internodel facility |l ocated in
Empire, California. At approximately 5:45 P.M, plaintiff was on
the ground assisting in the shoving novenent of a cut of railcars
into ranp track 7923 at Valley Lift. Among those cars was
articul ated contai ner flatcar nunmber NTTX 68009 whi ch was partially
| oaded with shipping containers to be delivered to Valley Lift.

NTTX 68009 consi sts of five (5) units and i s over four hundred
(400) feet in length. Each unit is designed to carry two (2)

containers, either international (102" wdth) or U S. (96" w dth)
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with the use of lateral guides positioned at each of the four
corners of each container to keep it secured. Exhibit "A" attached
consi sts of photographs that depict the Lateral Guides in either
the up or down position. In addition, each unit is provided with
four (4) Pedestal Rods that are designed to be utilized by trai nnen
and others to either raise or lower the Lateral Guide on the
opposite side of the car so that the operator is relieved of the
necessity of crossing over the car to nove the devise. Each
Pedestal Rod is constructed of round 3/4 inch di aneter steel stock
and transverses the wwdth of the car. The rod was produced with a
ni nety (90) degree bend on the end opposite the Lateral Guide to
provi de the requisite hand-produced torque to |ift or |ower the
Lateral GCuide.

Each Pedestal Rod protrudes through several holes cut in the
car to act to guide and support the device. Each Pedestal Rod is
affi xed at the end opposite the lever with a round, flat steel
washer that is welded on to the Pedestal Rod to keep it in place.
Exhibit "B" is a photograph that depicts the washer wel ded to the
end of a Pedestal Rod.

Each Lateral Guide is affixed to the end of a Pedestal Rod by
flat pieces of plate steel that are wel ded al ong t he Pedestal Rod.
In this way, the Pedestal Rod, supported on either side by the rod
passi ng through holes drilled in the plate steel of the car, acts
as a hinge point for the Lateral Guide. Exhibit "C' depicts a
Lateral Guide affixed to a Pedestal Rod.

Previous tothe plaintiff's accident, the Pedestal Rod that is
a subject of this action had fractured at or near the point where

it is welded to the Lateral Guide and the i nboard hinge point. As
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such, there was nothing keeping the Pedestal Rod in place and it
slowy worked its way out through the several guide holes all ow ng
it to protrude several feet fromthe side of the car

At approximately 5:45 P. M on the eveni ng of the acci dent, the
plaintiff was standing along the conpass west side of car NITX
68009 as it was shoved into the Valley Lift facility to be de-
ranped. The cut of cars was noving eight (8) toten (10) m | es per
hour with plaintiff standing in a position facing north with his
back to the direction fromwhich the cars were bei ng noved so that
he coul d mai ntai n eye contact with the conduct or, Danny Fi sher who
was gui di ng the point of the novenent. At that nonent, plaintiff
was struck in the low back, from behind, with the protruding
Pedestal Rod thereby causing his injuries as nore conpletely
descri bed bel ow.

The manager of Valley |ift and ot hers searched t he i nternodel
facility prem ses for the m ssing Lateral Guide the next day to no
avail . The Lateral Guide has never been found to plaintiff's
know edge. However, there was an abundance of physical evidence
left at the scene nore fully discussed bel ow.

The day after the accident, several Santa Fe enployees
exam ned car NTTX 68009, taking several pol aroid photographs that
are presently in the possessi on of counsel for defendant Santa Fe.
These phot ogr aphs depi ct several interesting evidentiary features.
First, upon careful exam nation of the photographs, the Pedestal
Rod involved in this accident displays a slight bend in the bar
itself. Upon close exam nation of the actual rod, a 2 1/2 degree
bend can be observed at a point approximately thirty-nine (39)

inches fromthe hand | ever bend. See Exhibit "D' for a phot ograph
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depicting the bend. Plaintiff contends that the bend was caused by
the force of the Pedestal Rod striking his body.

Second, the polaroid photographs clearly depict that the
Lateral Guide is mssing. Most inportantly, certain physical
evi dence can be seen on the on the inside as well as the outside of
the remaining plate steel structure designed to support the
Pedestal Rod and the Lateral Guide assenbly. On the inside plate
steel support, arusty arc that has been gouged fromthe netal can
be seen. This wear is attributed to the Lateral Guide dropping
slightly, after the Pedestal Rod fractured and separated, |eaving
it wwth no support on the inboard side of the steel supporting

structure. The fact that the wear is weeks or nonths old is

supported by the fact that the Lateral Guide swng free for a

considerable tine so as to create the gouged arc and that the area

of wear is rusty.

The area on the outside of the plate steel support indicates that
t he steel washer affixed to the far end of the Pedestal Rod rubbed
the top of the netal facing the washer which is consistent with the
Lateral Guide hanging down at a slight angle. This area is also
rusty indicating that the Lateral Guide swng free due to the
fracture of the Pedestal Rod for a considerable period of tine,
weeks or nonths, before the plaintiff's accident. See exhibit "E"
for drawi ngs depicting the rusted areas.

For the greater part of this [itigation, defendant Atchison,
Topeka and Santa Fe was under the inpression that they were in
possessi on of the Pedestal Rod involved inthis accident. This was
not the case. Santa Fe lead carman Jerry Johnston was in

possession of the rod actually involvedinthe accident i nmedi ately
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after the inspection on the follow ng day. The Atchison Santa Fe

Claims Departnment was in possession of an entirely different

Pedestal Rod. Upon inspection, each rod had fractured at al nost

t he sanme exact |ocation.
TRAI LER TRAI N CORPORATI ON

Def endant Trailer Train Corporation (TTX) was the | essee of
car NITX 68009 at the tinme of the accident and the |essor was
def endant Teco |nvestnents, |nc. TTX in turn |eases the
articulating railcar tothe defendant Sant a Fe Rai | way Cor por ati on.
Def endants Teco Investnents and TTX are strictly liableintort as
t hey had actual or constructive control of the product in this
case, railcar NITX 68009. Plaintiff need not show that Teco
| nvest ments and/or TTX failed to exercise due care, only that the
product was defective.

Rai |l car NTTX 68009 was either manufactured in a defective

manner so as to cause the Pedestal Rod(s) to break and/or designed
in such a manner so as to cause the Pedestal Rod(s) to fracture
thereby creating a defective product. Plaintiff's claim with
regard to Teco Investnments and TTX is based upon strict products
liability law and liability is abundantly clear.
ATCHI SON, TOPEKA AND SANTA FE RAI LWAY COMPANY

The Atchi son, Topeka and Santa Fe owed the plaintiff a non-
del egable duty to provide himwth a safe place to work. The
plaintiff attaches herewith Exhibit "F' which are copies of BAJI
11.10 and 11.11 which set forth the responsibilities of the
defendant railroad as well as the Concurring Cause and Negli gence
Need Not be the Sol e Cause jury instructions, BAJI 11.15 and 11. 16,

respectively.
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Plaintiff Ronald Baltinore contends that the Atchi son, Topeka
and Santa Fe failed in their non-del egabl e duty to provide himw th
a safe place within whichto work, failed to adequately i nspect the
equi prent on which plaintiff was required to work and failed to
provi de adequate, if any, carnen in the area of the Valley Lift
facility where approximately 100 cars are noved each day by
def endant Santa Fe. The discovery in this action has determ ned
that the Lateral Guide fromwhich the Pedestal Rod separated had
been m ssing for a consi derabl e period of tine and certainly within
adequate tinme paraneters within which a reasonable inspection
shoul d have di scl osed that it was mi ssing. A search was conduct ed
for the Lateral Guide but it was not to be found at or near the
prem ses of the Valley Lift internodel facility. As such, the
defendant railroad failed to provide a reasonable inspection of
said railcar NTTX 68009 thereby failing to provide plaintiff with
a safe place to work

It has been the testinony at depositions that none of the
At chi son, Topeka and Santa Fe carnen had been instructed by the
defendant railroad as to the proper inspection procedure of the
rail car NTTX 68009. In fact, only ten (10) of these five (5)
packer type railcars were ever manufactured for use in the United
States by defendant Hyundai Precision & Industries Co., Ltd.
Hyundai did not provide TTX, Teco Investnents, Gunderson, Inc.
and/ or the Atchi son, Topeka and Santa Fe Rail way Conpany w th any
witten or other procedure for conducting an inspection of said
railcar. 1t is the non-del egable duty of the defendant railroad to
conduct a reasonabl e i nspection of each railcar once it enters its

track, and such an i nspection was never conducted at the tinme NITX
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68009 | eft Birm ngham Al abama or at points between, towards its
ultimate destination of the Valley Lift facility at Enpire,
Cal i f or ni a.

Def endant Atchi son, Topeka and Santa Fe was the end user of
rail car NTTX 68009, using the car to transport shi ppi ng contai ners
across the United States in high utilization service. 49 CFR
215.13 (a), (b) and (c) prescribes that all freight cars shall be
i nspect ed upon departing, before or after being placed in atrain,
to wit:

(a) At each location where a freight car is placed in a

train, the freight car shall be inspected before the

train departs. This inspection may be nmade before or
after the car is placed in the train.

(b) At a location where an inspector designated under
Section 215.11 is on duty for the purpose of inspecting
freight cars, the inspection required by paragraph (a)

of this section shall be made by that inspector to deter-
m ne whether the car is in conpliance with this part.

(c) At a location where a person designated under Section
215.11 is not on duty for the purpose of inspecting freight
cars, the inspection required by paragraph (a) shall, as a
m ni num be nade for those conditions set forth in Appendi x
Dto this part.

Appendi x D provi des:

At each location where a freight car is placed in a train
and a person designated under Section 215.11 is not on duty
for the purpose of inspecting freight cars, the freight car
shall, as a mnimm be inspected for the imm nently hazard-
ous conditions listed below that are likely to cause an
accident or casualty before the train arrives at its destin-
ation. These conditions are readily discoverable by a train
crew nmenber in the course of a customary inspection.

1. Car body:

(e) Object extending from side.

And,

6. Any other apparent safety hazard likely to cause an
accident or casualty before the train arrives at its
desti nati on.
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In this particular case, the train car in question was
assi gned and | oaded with frei ght at Bi rm ngham Al abana on Novenber
25, 1993 and departed on Burlington Northern track on Novenber 26,
1993. NITX 68009 arrived in Avard, Cklahoma on Novenber 27, 1993
and departed that same day for Clovis, New Mexico, arriving there
on Novenber 28, 1993. However, prior to arriving in Avard, the car
had been travelling on Burlington Northern rail and had been

i nterchanged. Exhibit "G' consists of the records obtai ned from

Valley Lift as to the travel route and |l ading for NTTX 68009.

The Atchison, Topeka Santa Fe Railway Conpany ultinmately
nmerged with the Burlington Northern, but this did not take place
until after plaintiff's accident. Defendant Atchi son, Topeka Sant a
Fe Rai | way Conpany and many other rail carriers are nenbers of the
Associ ation of Anerican Railroads (AAR). The AAR is an intra-
i ndustry gover ni ng body whi ch pronul gat es operati ng rul es, of which
Rule 1 of the 1988 Field Mnual of the AAR Interchange Rul es

provides in part as foll ows:

Rule 1 - Care of Freight Cars:

1. Inspection

1(a) Each railroad is responsible for the condition of al
cars on its line ..

As such, each time a particular railroad utilizes the track of

anot her railroad, and then interchanges to yet another railroad, or

back toits own track, the rail road conpany operating the train and
railcar(s) is required to make an i nspection of each such rail car

meki ng up the train. The evidence speaks for itself; the m ssing
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Lateral Guide should have nade it abundantly clear to any car
i nspector or other railroad enpl oyee that sonething was am ss and
that the car should have been "bad ordered". |In addition, the
| oose and/or protruding Pedestal Rod(s) would have been
unquestionably apparent to any qualified individual naking the
required inspection of NTTX 68009.

NTTX departed Clovis, New Mexico on Novenber 28, 1993 and
arrived at the Valley Lift internodel facility on Novenber 30,
1993. The distance between Birm ngham Al abana and Enpire,
Californiaisinexcess of two thousand (2,000) mles and certainly
as a matter of prudent behavior, defendant railroad should have
i nspected the railcar involved in this accident at the transfer
poi nt(s).

HYUNDAI PRECI SI ON & | NDUSTRI ES CO., LTD
Def endant Hyundai Precision & Industries Co., Ltd., a South Korean
Cor por ati on, desi gned and manuf actured rail car NTTX 68009 i nt o sub-
assenblies to be assenbl ed i nto the conpl et ed product by def endant

@Qunderson, Inc. As set forth above, not one, but two Pedestal Rods

fractured at the exact same | ocation on the rod, where it begins to
be affi xed to the Lateral Guide by an el ectric arc wel di ng process.
Sai d area where the Pedestal Rod was attached to the steel plate of
the Lateral Guide was of poor and insufficient quality and/or
failed to provide adequate penetration of the netal conponents
thereby causing it to not be able to wthstand the substanti al
twisting torque forces applied to the device upon operation. In
addi ti on, defendant Hyundai failedto test the Pedestal Rod/Lateral
Gui de assenblies which would have disclosed design and/or

manufacturing defects in the Pedestal Rod - Lateral Guide
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assenbl i es. Lastly, Hyundai failed to wutilize a sinple,
i nexpensi ve keeper fastened to the Pedestal Rod to keep it from
protruding fromthe side of the railcar and creating a hazard. It
is plaintiff's position that defendant Hyundai is strictly liable
under a theory of product liability for the defective design and/ or
manuf act uri ng def ect which was a substantial factor in the cause of
plaintiff's injuries.
GUNDERSQN, | NC
Def endant Gunderson, Inc. is an Oregon corporation that received
t he sub-assenbl i es fromdef endant Hyundai for final assenbly inthe
United States. Plaintiff's theory of liability agai nst defendant
Gunderson is al so based upon product liability. The assenbler of
conmponent s negl i gently manuf actured by another is |iable even where
Gunder son coul d not have di scovered t he def ect t hrough t he exerci se
of due care.
JURY | NSTRUCTI ONS
Attached as Exhibit "F' are the foll owi ng BAJI instructions for the

aid of the nedi ator:

6.51 Duty of a Common Carri er;

9.00.3 Manuf acturing Defect - Essentia
El ement s;

9.00.5 Desi gn Defect - Essential Elenents;

9.21 Products Liability - Negligence -
Duty of Manufacturer;

9.22 Products Liability - Negligence -
Duty of a Maker of a Conponent Part;

9.23 Products Liability - Negligence -
Sel | er Assum ng Rol e of Manuf act urer;

9.24 Products Liability - Negligence -
Seller's Duty to Inspect as to
Def ect s;

9.25 Products Liability - Negligence by
Lessor/Bailor - Introductory;

9.25.1 Products Liability - Negligence by
Lessor or Bailor for Hire;

9. 26 Products Liability - Negligence -
Duty of Bailor of Article OQther Than
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for Use;

11.10 FELA - Duty RE Place to Wirk;

11.11 FELA - Duty Re Tool s, Appli ances, Etc;

11. 14 FELA - Cause;

11. 15 FELA - Concurring Causes;

11. 16 FELA - Negligence of Defendant Need
Not be Sol e Cause;

11. 40 FELA - Measure of Damages - Personal
I njury.

THE | NJURY

Plaintiff Ronald Baltinore, as a result of the accident,
sustained injury to his | ow back, consisting of a sprain/strain
whi ch was superinposed over a preexisting degenerative |unber
condition which had not caused plaintiff any previous
difficulties. As a result thereof, plaintiff has been rendered
permanently disabled from perform ng his usual occupation as a
br akeman/ conductor. Plaintiff's nedical conditionis substanti ated
by t he attached short nmedi cal note of treating physician Dr. Janes
H. Holnes indicating that plaintiff remains disabled and wll
continue todo sointhe future. Al relevant nedical records and
reports are attached hereto and further identified as exhibit "I".

WAGE LGCSS
As a result of the accident, the plaintiff was caused to suffer a
substantial |oss of wages. Dr. Barry Ben-Zion, an econom st, has
calculated Ronald Baltinore's past and future wage |osses at
$691, 100. 00 without mitigation. Plaintiff is attending courses to
be trained as a locksmth. |[If plaintiff can successfully pursue
this endeavor, his mtigated wage |oss would be $498, 250. 00
according to Dr. Ben-Zion's report attached hereto as exhibit "J".
All figures are in present value taking into consideration incone
tax. Income tax does not have to be deducted as to the third party

def endants, but only for the FELA defendant Atchi son, Topeka and
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Santa Fe Railway Conpany. At the tine of trial, as to Hyundai and
any other third party defendant, the anpbunt of inconme taxes wll
not be deducted fromthe wage | osses, and as such, the econom c

damages wi Il be increased accordingly.

DATED: , 1998.

ABLE & BAKER
Attorneys for Plaintiff

By: ROBERT C. BAKER




